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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2, 

SONITPUR, TEZPUR. 

Criminal Revision No. 34 of 2014 

Sri Naren Sonowal 
S/o- Sri Sashidhar Sonowal 
Vill- Batghoria Majgaon 
P.S : Dhemaji 
Dist: Dhemaji, Assam.                                 ... Petitioner 
                                                       -vs- 
1. Sri Kali Das Basumatary 
S/o- Late RAjib Basumatary 
Vill- Tezalpatti (Kailashpur) 
PS- Sootea 
Dist- Sonitpur, Assam 
 
2. State of Assam,  
represented by Public Prosecutor                  … Opposite Parties            
 
For the Petitioner                  :  Moinul Islam, Advocate 
For the Respondent No. 1 : Rajib Boruah, Advocate 
For the respondent No. 2            : Addl. Public Prosecutor 
    

PRESENT 
MS. A. AJITSARIA, AJS,  

Member, Motor Accidents Claim Tribunal 
/Addl District Judge No.2, Sonitpur, Tezpur  

 
 
  Date of Argument             :       26.02.2016 
 Date of Hearing                :       29.02.2016 
  

O R D E R 

1. The instant petition has been filed by the petitioner, Sri Naren Sonowal 

challenging the order dated 19.03.2014 passed by the Ld. Judicial Magistrate 

First Class, Sonitpur at Tezpur in connection with C.R. Case No. 381/2012.  

 

2. The genesis of the instant case may be traced to the FIR lodged by the 

respondent, Sri Kali Das Basumatary on 23.06.2010 before the Superintendent of 

Police, Sonitpur wherein it was stated, inter-alia, that his son, Rajib Basumatary 
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was killed by police personnel of Itakhola out post under Sootea PS in 

connivance with the S.D.P.O of Biswanath Chariali as they suspected his son, 

Rajib Basumatary  to be a member of NDFB organization. 

 

3. Upon receipt of the said FIR, Sootea PS Case No. 47/2011 u/s 302 of IPC 

was registered. On completion of investigation, final form was submitted by the 

S.D.P.O, Biswanath Chariali. In the said final form it was stated that the In-

Charge of Itakhola out post under Sootea PS on receipt of secret information that 

five N.D.F.B militants had taken shelter at village; Doimuguri had informed the 

same to the S.D.P.O, Biswanath Chariali. Subsequently, a team headed by 

S.D.P.O, Biswanath Chariali and police personnel of Itakhola out post including 

the petitioner, proceeded to Doimuguri village. There, at about 4 AM, the NDFB 

militants opened fire at the police, in retaliation of which, the police too opened 

fire. After the firing had stopped, the police recovered two NDFB militants in an 

injured condition who, on being taken to the hospital were declared to be 

brought dead. One of them who had died was Rajib Basumatary, the son of the 

respondent. It was further recorded that in the said operation which ensued, the 

police recovered huge amount of arms and ammunition.  

 

4. The respondent filed objection against the acceptance of the said final 

form in the Court of the Ld. Chief Judicial Magistrate, which was registered as 

Complaint Case No. 381/2012 and the same was transferred to the Court of the 

Judicial Magistrate, First Class for disposal. Thereafter, the 

respondent/complainant and his witnesses were examined u/s 200 Cr.PC by the 

Ld Magistrate. Subsequently, by order dated 16.02.2013, the Ld. Judicial 

Magistrate being satisfied with the statements of the complainant and the 

witnesses formed a prima-facie view that a case u/s 302 of IPC was made out 

against the petitioner and hence, directed issuance of summons in the name of 

the petitioner/accused.  

 

5. The instant revision petition has been filed by the petitioner challenging 

the order of the Ld. Magistrate on the ground that cognizance of the case could 
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not have been taken without prior sanction of the concerned authority as 

envisaged u/s 197 Cr.PC.  

 

6. On amongst the various grounds agitated by the petitioner, it has been 

stated that at the time of occurrence the petitioner being a police officer was 

deputed in a highly sensitive area affected by militants and the alleged 

occurrence was during the operation carried out by the police under the 

leadership of S.D.P.O against the militant outfit. Hence, submitted the petitioner,  

the operation so carried out being a part of his duty and the alleged act having 

been discharged during the course of his official duty, because of the exigencies 

during the operation, sanction under 197 Cr. PC is a pre-requisite. It has been 

further stated that inspite of the fact that the operation was carried out under 

the leadership of a senior officer and that other police personnel too, were 

present during the operation, the petitioner has been targeted and singled out by 

the respondent. The petitioner has contended that the latter has been done only 

because on several earlier occasions, the petitioner had warned the respondent 

not to give shelter to N.D.F.B militants.  

 

7. The Respondent filed objection vide petition dated 6.7.2012 (CF No. 

2998/12) to the final form submitted by the Investigating Officer. 

 

8.  The crux of the issue at hand therefore is, whether in the instant case 

there was connection between the act and the performance of the duties of a 

public servant or not and whether the Ld. Magistrate ought to have held that the 

provision of u/s 197 Cr.PC.  was attracted in the instant case before summoning 

the petitioner/accused.  

 

9. That the Petitioner is a public servant is not disputed. Section 197 Cr.PC 

provides that “When any person who is or was a Judge or Magistrate or a public 

servant not removable from his office save by or with the sanction of the 

Government is  accused of any offence alleged to have been committed by him 

while acting or purporting to act in the discharge of his official duty, no Court 

shall take cognizance of such offence except with the previous sanction- (a) in 
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the case of a person who is employed or, as the case may be, was at the time of 

commission of the alleged offence employed, in connection with the affairs of a 

the Union, of the Central Government; (b) in the case of a person who is 

employed or, as the case may be, was at the time of commission of the alleged 

offence employed, in connection with affairs of a State, of the State 

Government.” 

 

10. By the Assam Amendment to the said provision it has been provided that 

“For sub-section 197, the following subsection shall be substituted, namely, (3) 

the State Government may, be notification, direct that the provisions of 

subsection, (2) Shall apply, (b) to such class or category of other public servants 

(not) being persons to whom the provisions of sub-section (1) or subsection (2) 

apply) charged with the maintenance of public order. As may be specified in the 

notification wherever they may be serving, and thereupon the provisions of Sub-

section (2) shall apply as if, for the expression Central Government occurring 

therein the expression state Government were substituted; 

 

11. This Court further notes that by Notification No. PLA.95/80/29 dated 16th 

June, 1980 issued by the Secretary, to the Government of Assam, Political (A) 

Department, it was notified that :”In exercise of powers conferred by Sub-section 

(3) of the Section 197 of the Code of Criminal Procedure, 1973 (Act II of 1974) 

as Amendment Ordinance, 1930 promulgated by the President of India, the 

Governor of Assam is pleased to direct that provisions of the sub-section (2) of 

Section 197 of the Code of Criminal Procedure 1973 shall apply to the following 

members charged with maintenance of public order in the State of Assam: 

(1) All members of the Police Forces including CRPF, BSF, SSB, and Police 

Battalions of other States deployed for law and order duty in Assam. 

(2) Home Guards called out for duty under Section 10 of the Assam Home 

Guards Act 1974. 

(3) All Executive Magistrates and Special Executive Magistrate within their 

respective Jurisdiction. 

(4) All District Magistrate and Addl. District Magistrates. 

(5) All Commissioner of Divisions. 
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This notification will supersede the Notification No. PLA.95/80/15 

dated 27th February/1980 read with corrigendum notification No. 

PLA.95/80/19 dated 19th March/1980”. 

 

12. In view of the aforesaid, sanction for prosecution, in appropriate cases, is 

required for all police personnel in Assam, irrespective of their Rank. 

 

13. Hence, the petitioner, being a police personnel, would be entitled to the 

protection under section 197 CrPC, in appropriate cases.  

 

14. Ld. Counsel for the petitioner in support of his submission has relied 

upon, this Court has perused the judgments of the Hon’ble Supreme Court 

reported in Rakesh Kumar Mishra vs State of Bihar and Ors in Appeal (Crl) No. 12 

of 2006 delivered on 3.1.2006 and Sankaran Moitra vs Sadhna Das & Anr in 

Appeal (Crl) No. 330 of 2006 delivered on 24.3.2006. 

 

15. Ld. Counsel for the Respondent on the other hand has relied upon the 

judgments of the Hon’ble Supreme Court in (i) P. K. Pradhan vs State of Sikkim 

reported in (2001) 6 SCC 704, (ii) P.P Unnikrishnan vs Puttiyottil Alikutty reported 

in (2000) 8 SCC 131, (iii) Raj Kishor Roy vs Kamleshwar Pandey reported in 

(2002) 6 SCC 543, (iv) Narayan Tamuli vs Pradip Kr. Talukdar and Ors reported 

in 1996 (1) GLT 597, (v) Abdul Gaffar vs Ramen Das and Ors reported in 2003 

(2) GLT 17 and (vi) State of Assam vs Dineswar Deka And Ors reported in 2005 

(1) GLT 42. 

 

16. This Court has carefully perused the judgments so relied upon by the 

Respondent the underlying principle in the said judgments being that no sanction 

is necessary to prosecute a public servant if the act committed by him 

constituting the offence is unconnected with his official duty. Abuse of official 

position, keeping a person in the lockup for more than 24 hours without authority 

and subjecting the person to third degree treatment were some of the 

circumstances in which the Hon’ble Courts held that the said acts could not be 

said to be acts done in discharge of official duty.  
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17. Analysing the laid down principles in reference to section 197 CrPC, it is 

seen that the Hon’ble Supreme Court in Matajog Dobey v H.C Bahri reported in 

AIR 1956 SC 44 referred to Broom’s Legal Maxims (10th Edn at Page 312) and 

reproduced the rule that: “It is a rule that when the law commands a thing to be 

done, it authorized the performance of whatever may be necessary for executing 

it’s command.” In the said case, the Income Tax Officers, in order to perform 

their official duty were required to remove the obstructions by breaking open the 

doors, locks and also applying force to the persons who put up resistance. 

Therefore, the act of applying physical force was found to be an act done in 

performance of official duty. 

 

18. Again, in Director of Inspection @ Audit v C.L Subramanium reported in 

1994 Suppl (3) SCC 615 observed that in order to attract the provision of section 

197 CrPC, there must be a reasonable connection between the act and the 

discharge of official duties and that the public servant can only be said to act or 

purporting to act, in the discharge of his official duties, if his act is such as to lie 

within the scope of his official duties. 

 

19. The Hon’ble Gauhati High Court in Rajen Singh (APS) vs State of Assam 

reported in 2007 CrLJ 621 too, elaborately discussed the principles guiding 

section 197 CrPC, and held in the facts and circumstances of the said case that 

.....”41. When beating of a person and / or killing of a person by use of allegedly 

excessive force has been held to be, in the light of the decision in Sankaran 

Moitra (Supra), as acts done in the discharge of official duty or as acts 

purportedly done in the discharge of official duty under section 197 CrPC, the 

crucial fact that the accused petitioner, in the present case, had allegedly beaten 

the son and husband of the complainant would also be acts protected under 

section 197, when the use of force was a part of a police officer’s duty, though, 

in the present case, such use of force might not have been honest and bona fide. 

If the acts were bona fide, they were protected as acts done in the discharge of 

official duties; but if the acts were malafide or dishonest, the acts were still done 

in the purported discharge of the official duty. Since the acts allegedly done by 
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the accused petitioner were acts done, while acting in the discharge of official 

duty or purported discharge of official duty, necessity to obtain sanction cannot 

be avoided by merely making the remark that beating a person by a police officer 

or setting fire to the house of a person is never a part of a police officer’s duty. 

Considered thus, the alleged acts of the accused petitioner, which amounted to 

commission of offences under section 436 and 427 IPC , were protected under 

section 6 of the said Act and as far as the act, which amounted to an offence 

under section 323 IPC is concerned, the same too was protected under section 6 

of the said Act read with section 197 CrPC. In the case at hand, therefore, 

sanction for prosecution of the accused petitioner was essential both under 

section 6 of the Assam Disturbed Areas Act, 1955 and also under section 197 

CrPC”. 

 

20. This Court now scrutinises the materials on record to ascertain whether in 

the facts and circumstance of the present case, the order dated 19.3.2014 

directing the petitioner to appear before the Ld. Magistrate, without first insisting 

on obtaining sanctioned u/s 197 Cr.PC. is sustainable or not. 

 

21. From the FIR filed by Sri Kali Das Basumatary which was registered as 

Sootea PS Case No. 47/11, it is seen that the informant alleged in the said FIR 

that his fourth son, Rajib Basumatary was killed by the police personnel of 

Itakhola out post at about 4:30 AM in the morning on 23.6.2010. It was further 

stated that his said son was killed in the name of being associated with NDFB 

organization, though his son was in no way connected with the organization. The 

said FIR was enquired into by Additional Superintendant of Police, HQ, Sonitpur 

Tezpur and subsequently the FIR submitted.  

 

22. This Court has for the purpose of appreciating the facts, perused the 

record of the CR Case No. 381/12. Perusal of the record reveals that the factual 

position leading to the death of Rajib Basumatary is that on secret information 

being received the petitioner/Naren Sonowal who at the relevant time was 

posted as I/C, Sootea PS informed Sri Sunil Kumar, IPS (posted as S.D.P.O, 

Biswanath Chariali) about some NDFB (AT) cadre having taken shelter at 
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Doimuguri. On being so informed, the petitioner was directed to proceed to the 

spot and the said Sunil Kumar along with two section of CRPF also went to the 

spot. It is further revealed that at about 4 AM search operation was carried out 

at Doimuguri village and when they neared the spot where the NDFB (AT) cadre 

were taking shelter, they were fired at, by the said cadres. In retaliation, there 

was police firing. It is further revealed that in the said operation two cadres died, 

one of whom was subsequently identified as Rajib Basumatary. 

 

23. From the materials on record, the presence of the petitioner at the place 

of occurrence along with his Seniors as well as other police personnel in order to 

discharged his official duties is made out. It was the duty of the police personnel 

who had gone in the said search operation to nab the miscreants. While 

discharging the said duty use of fire arms could not have been ruled out and the 

same did fall within the scope of official duty of the police personnel present 

there.  

 

24. It is to be noted that several police personnel and CRPF force had 

participated in the search operation. The fact that Rajib Basumatary was killed in 

the said operation in the early hours on 23.6.2010 is apparent. There is nothing 

on record to suggest that he was killed by the bullet/use of fire arms by the 

petitioner.  For the sake of argument even if the latter is considered, it cannot be 

said that fire arm was not used during the discharge of official duty, by the 

petitioner. In the considered opinion of this Court, the presence and participation 

of the petitioner in the search operation on 23.6.2010 is inter-related with his 

official duty and it can be reasonably postulated that the acts done by the 

petitioner was so done in performance of his official duty.  

 

25. Again, it is seen that it is not the contention of the Respondent that 

excessive force or force in excess of the needs and requirement, was used by the 

petitioner. Be it noted herein that, even if the said stand would have been taken 

by the Respondent, the same would necessarily have arisen only at a later stage 

when the trial would have proceed on merit. 
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26. In the instant case, as has been held herein above, the act of firing in 

which the son of the Respondent expired because of bullet injuries was during 

the course of and discharge of the official duty by the police personnel including 

the petitioner.  

 

27. Coming to the judgments relied upon by the Ld. Counsel for the 

Respondent, suffice it would be to note that the factual matrix of the instant case 

being clearly distinguishable, the said judgments are on no assistance to the 

Respondent in as much as, the same were decided by the Hon’ble Courts in view 

of the facts before the said Hon’ble Courts. 

 

28. In view of the discussion aforesaid, it is held that the case at hand is an 

appropriate case which attracts section 197 Cr.PC and Ld. Magistrate ought not 

to have issued summons to the petitioner without first directing the procurement 

of sanction to prosecute u/s 1497 Cr.PC. 

 

29. Hence, the instant revision petition is allowed.  The order dated 

19.3.2014 passed by the Ld. Judicial Magistrate, First Class at Tezpur in C.R. 

Case No. 381/12 is here by set aside. The Ld. Magistrate may pass appropriate 

orders in the light of the discussion aforesaid on receipt of the records of C.R. 

Case No. 381/12. Both the parties through their Ld. Counsels are to be present 

before the Ld. Judicial Magistrate, First Class on 15.3.2016 to receive further 

instructions. 

 

30. Send back the record of C.R Case No. 381/12 along with a copy of this 

order. 

 

Given under my hand and seal of this Court on this the 29th day of 

February, 2016. 

             
     Additional Sessions Judge 

              Sonitpur, Tezpur 


